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Republika ng Pilipinas 
KAGAWARAN NC KATARUNGAN 

Department of Justice 
Manila 

MAR 3 0 7022 

Atty. ALVIN A. CARULLO 
Executive Director 
Toll Regulatory Board 
5/F The Columbia Tower 
Ortigas Ave., Brgy. Wack-Wack 
Mandaluyong City 

Dear Executive Director Carullo: 

This has reference to your request for opinion concerning the proposed 
amendment of the franchise period provided in the Toll Operation Agreement (TOA), 
which was executed on 26 July 1996 by and among the Republic of the Philippines, 
acting through the Toll Regulatory Board (TRB), as Grantor, the Philippine 
Reclamation Authority (PRA), as Grantee, and UEM-MARA Philippines Corporation 
(UEM-MARA), as the Grantee's Joint Venture Partner. 

BACKGROUND 

The TOA covers the construction, operation and maintenance of the Manila-
Cavite Toll Expressway Project (MCTEP), which consists of three expressways, 
namely: R-1 Expressway, C-5 Link Expressway and R-1 Expressway Extension. 

The provisional construction schedule of the said expressways, as provided in 
Section 2.01(2) of the TOA is 1996-1997, 1996-1998 and 1997-1998, respectively. 

According to Section 1.01(12) of the TOA, each expressway "shall be 
constructed in Segments" and lejach Segment shall allow partial operation to be 
carried out." R-1 Expressway has one segment only (from Seaside Drive to Zapote) 
referred to as Segment 1. C-5 Link Expressway has two segments, from R1 
Interchange to Sucat Interchange and Sucat Interchange to South Luzon Expressway 
Interchange, respectively referred to as Segments 2 and 3. R-1 Expressway Extension 
likewise has two segments, from Zapote to Kawit and Kawit to Noveleta, respectively 
referred to as Segments 4 and 5. 

Section 5.02 of the TOA provides that "Rjhe right granted to UEM-MARA to 
perform the Construction of the Expressways shall be for a term of four (4) years 
counted from the effectiveness of the Notice to Proceed." 

Section 5.07 of the TOA provides that a Notice to Proceed shall be issued for 
each segment of the expressways, while Section 5.08(1) provides for the conditions 
precedent to the effectiveness of the Notice to Proceed, which include "the issuance 
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by the Independent Consultant of a certificate confirming that there exists Land in 
Vacant Possession, on any part of any Segment on which Construction can be carried 
out continuously without any interruption for at least six (6) months from the date of 
issue of the corresponding Notice to Proceed." 

Of the five segments, only Segment 1, Segment 4 and Segment 3A-1 have 
been completed and started partial operations. For Segment 1, the Notice to Proceed 
was issued on 13 November 1996. It was completed and opened for commercial 
operations upon the issuance by TRB of the Notice to Start Collection dated 24 May 
1998. For Segment 4, the Notice to Proceed was issued on 22 March 2006. It was 
completed and opened for commercial operations upon the issuance by TRB of the 
Notice to Start Collection dated 29 April 2011. For Segment 3, the Conditional Notice 
to Proceed covering the first 2.2 kilometer section of the segment ("Segment 3A-1") 
was issued on 17 August 2015. Segment 3A-1 was completed on 19 July 2019 and 
the Notice to Start Collection was issued on 23 October 2019. 

It bears noting that the provisional construction schedule under Section 2.01(2) 
of the TOA was not followed. As stated in the request for opinion, "[t]his was primarily 
due to the delay in the Government's delivery of the land in vacant possession that 
resulted to the belated issuances of the Notices to Proceed, and the corresponding 
extension of the 4-year construction period." 

In relation to the delayed status of the complete construction and full operation 
of the MCTEP, a question has arisen on the franchise period for all the expressways. 
Section 2.03 of the TOA provides that "Nile Franchise Period shall be thirty-five (35) 
consecutive years calculated from the last Final Operation Date or from October 1, 
1998, whichever is earlier." According to Section 1.01(14) of the TOA, the Final 
Operation Date "shall mean for each Expressway the date on which all Segments of 
that Expressway shall have commenced Operation." 

Since not all the segments of the C-5 Link Expressway and R-1 Expressway 
Extension of the MCTEP have been completed yet, the request for opinion stated that 
the phrase "from October 1, 1998, whichever is earlier in Section 2.03 as the reckoning 
date of the Franchise Period had axiomatically lost its significance." 

With this as backdrop, the request for opinion stated that the TRB, together with 
PRA and UEM-MARA, which is now named Cavitex Infrastructure Corporation (CIC),1  
"are exploring the possibility of amending the TOA to update the specific Segments of 
the Expressways, and explicitly reflect separate 35-year Franchise Periods from the 
Final Operation Date of each Expressway of the MCTEP, subject to the 50-year 
limitation for Franchise Period provided under the 1987 Constitution." 

The matrix below shows the proposed updated Franchise Periods of the 
expressways: 

1  With the execution of a Convertible Note Agreement and a Management Letter Agreement, Metro 
Pacific Tollways Corporation assumed the management of UEM-MAFtA, now named Cavitex 
Infrastructure Corporation (CC). 
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EXPRESSWAY/SEGMENT DATE OF 

NOTICE TO 
PROCEED 

DATE OF 
NOTICE TO 

START 
COLLECTION 

FRANCHISE 
PERIOD 

R-1 Expressway: 24 May 2033 
Segment 1 13 	November 

1996 
24 May 1998 

C5 Link Expressway: 24 May 2048 
Segment 2 25 October 2019 (on-going 

construction) 
Segment 3A-1 17 August 2015 23 October 2019 
Segment 3A-2 25 October 2019 (on-going 

construction) 
Segment 3B With Approved 

Detailed 
Engineering 

Design (DED) 
Drawings and 

Parcellary Plan 

-- 

R-1 Expressway Extension: 29 	April 
2046 
(maximum: 
24 May 2048) 

Segment 4 22 March 2006 29 April 2011 
Segment 4 Extension With Approved 

Detailed 
Engineering 

Design (DED) 
Drawings and 

Parcellary Plan 

-- 

Segment 5 -- -- 

The request for opinion explains that "[i]n keeping with the original intention that 
PRA and UEM-MARA (now CIC) will have a 35-year period reckoned from the last 
Final Operation Date of the relevant Expressway to recover their investment and earn 
a reasonable return on the Expressways," the Franchise Period should be reckoned 
from the last Final Operation Date of [the] Expressway, Le., the date of the Notice to 
Start Collection for the Expressway, or the date of the Notice to Start Collection of the 
last completed Segment of the Expressway if it consists of Segments." 

However, in consideration of the 50-year limitation for the franchise period 
under the 1987 Constitution and "to avoid legal complications and repercussions," the 
request for opinion moreover explains that in the matrix, the Franchise Period for C-5 
Link Expressway should only be until 24 May 2048 reckoned from the date of the first 
Notice to Collect for R-1 Expressway (24 May 1998). The same maximum period 
would also be applied to R1 Expressway Extension, should Segments 4 Extension 
and 5 of the expressway be later on constructed and operated. Simply stated, the 
reckoning date for the Franchise Period would be from the date of the Notice to Start 
Collection for the last completed Segment of the Expressway, but not to exceed 50 
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years from the date of the Notice to Start Collection for Segment 1 of MCTEP, which 
is 24 May 1998. 

The request for opinion further explains that the proposed amendment "to 
reflect the appropriate 35-year period for each Expressway would be appropriate 
considering the challenges that hampered the implementation of the Expressways that 
form part of the MCTEP, specifically, the delays in the Government's delivery of land 
in vacant possession. More importantly, that is the period that will allow the toll rates 
to be so structured so that the corresponding tolls needed for the recovery of the 
project cost and the reasonable return authorized by the TRB may be distributed over 
a sufficiently long period, in order for the public not be overburdened." 

ISSUES 

In view of the planned amendment of the TOA to reflect a separate 35-year 
Franchise Period for each of the expressways comprising MCTEP, the request for 
opinion presents the following issues for this Department's consideration: 

Whether or not the interpretation that the Franchise Period of each 
Expressway of the MCTEP shall commence only until such Expressway has 
been fully completed and has commenced its operations through the 
issuance of the Notice to Start Collection, finds basis under the provisions 
of the TOA. 

Whether or not the amendment of the TOA to reflect a separate 35-year 
Franchise Period for each Expressway of the MCTEP, subject to the 50-
year limitation provided under Article XII, Section 11 of the Constitution, is 
valid, legal and/or equitable under the circumstances. 

Whether or not the approval by the Secretary of the Department of 
Transportation, as alter ego of the President of the Philippines, is sufficient 
for the amendment of the TOA to be effective. 

DISCUSSION 

Pursuant to the TOA, the Franchise Period of 
each expressway of MCTEP shall commence 
only from the date such expressway has 
been fully completed and has commenced 
its full operations through the issuance of 
the Notice to Start Collection for that 
expressway or for the last segment of that 
expressway if composed of several 
segments. However, if such Final Operation 
Date is beyond 1 October 1998, the 
Franchise Period shall be computed from 1 
October 1998. 
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It It is a basic rule in the interpretation of contracts that an instrument must be 
construed so as to give effect to all the provisions of the contract.2  

Section 2.03 of the TOA provides for the Franchise Period for MCTEP 
Expressways, as follows: 

2.03 Franchise Period. The Franchise Period for all the Expressways 
shall be thirty-five (35) consecutive years calculated from the last Final 
Operation Date or from October 1, 1998, whichever is earlier. In the 
event the Franchise Period is extended in accordance with the 
provisions of this Agreement, such extension shall be correspondingly 
included for the purposes of determining the extended Franchise Period. 
Notwithstanding the provisions of this Section 2.03, the Grantee shall be 
entitled to Operate and Maintain any completed Segment of any 
Expressway before the last Final Operation Date in accordance with the 
provisions of this Agreement. (underscoring supplied) 

Upon the other hand, Section 1.01(14) and Section 6.03(b) of the TOA define 
the Final Operation Date, thus: 

Section 1.01(14) 

"Final Operation Date" shall mean for each Expressway the date on 
which all Segments of that Expressway shall have commenced 
commercial Operation." 

Section 6.03(b) 

Final Operation Date. Upon Substantial Completion of any of the 
Expressways the date of the Notice to Start Collection for the last 
Segment of that Expressway shall be the Final Operation Date for that 
Expressway.  (underscoring supplied) 

Thus, considering Sections 2.03 together with Sections 1.01(14) and 6.03(b) of 
the TOA, it can be said that each expressway has its own Final Operation Date for the 
purpose of calculating the 35-year franchise period. However, if such Final Operation 
Date is beyond 1 October 1998, the franchise period shall be computed from 1 October 
1998. 

Since only the R-1 Expressway was completed and became operational before 
1 October 1998 On particular, it became operational on 24 May 1998), it can be said 
that for R-1 Expressway the 35-year franchise period started to run already from 24 
May 1998. For the two other expressways that were not yet constructed by 1 October 
1998 (C-5 Link Expressway and R-1 Expressway Extension), their 35-year franchise 
period should be computed from 1 October 1998, being the date earlier than their 
respective Final Operation Dates. 

2  Archbishop Fernando R. Capella, et al. v. The Honorable Commission on Elections, G.R. No. 201112, 
13 June 2012. 
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Based on the explanation in the request for opinion, however, we understand 
that the phrase in Section 2.03 of the TOA, which states that the franchise period is to 
be calculated "from the last Final Operation Date or from October 1, 1998, whichever 
is earlier," can no longer be reasonably and equitably applied "primarily due to the 
delay in the Government's delivery of the land in vacant possession that resulted to 
the belated issuances of the Notices to Proceed, and the corresponding extension of 
the 4-year construction period." 

The admitted delay on the part of the Government led to the proposal to execute 
an amended TOA in order to clarify the intention of the Parties to give a 35-year 
franchise period for each of the expressways comprising MCTEP computed from their 
respective Final Operation Dates, even if such dates would be beyond 1 October 1998, 
so long as the franchise period for the entire MCTEP does not go beyond the 50-year 
limitation in Article XII, Section 11 of the Constitution. 

II. 	The proposed amendment of the TOA to 
reflect a separate 35-year Franchise Period 
for each expressway of the MCTEP, subject 
to the 50-year limitation provided under 
Article XII, Section 11 of the Constitution, is 
valid and legal. 

A contract is the law between the parties. Obligations arising from contracts 
have the force of law between the parties and should be complied with by them in 
good faith.3  

The TOA between TRB, PRA and UEM-MARA (now CIC), while providing for 
a franchise period, also allows for the amendment of the provisions thereof pursuant 
to Section 15.06, which reads as follows: 

(1) At any time during the term of this Agreement, upon the request by 
the Grantor or the Grantee/UEM-MARA the Grantor and the 
Grantee/UEM-MARA shall consult with each other to determine 
whether, in the light of all relevant circumstances the financial or 
other provisions of this Agreement operate equitably. Any 
modification/amendment agreed upon shall not result in any maior 
detriment to the interest of any of the Parties and shall not prejudice 
UEM-MARA's financial credibility to its ability to raise funds by 
borrowing or other means in respect of this Project. 

Any consultation among the Parties pursuant to this Section 15.06 
shall be carried out in a spirit of cooperation with due regard to the 
intent and objectives of this Agreement. 

This Agreement shall not be modified, amended or varied in any 
manner unless such modification, amendment or variation is in 
writing and executed by the Parties. (underscoring supplied) 

3  Article 1159, New Civil Code; DOJ Opinion No. 54, s. 2006. 
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In amending the TOA to clarify the franchise period of the expressways 
constituting the MCTEP, it is understood that such amendment must be consistent 
with law. Article 1306 of the Civil Code provides that "[t]he contracting parties may 
establish such stipulations, clauses, terms and conditions as they may deem 
convenient, provided they are not contrary to law, morals, good customs, public order, 
or public policy." 

In Francisco v. TRB, et at,4  the Supreme Court has clarified that while the TRB 
is vested by law with the power to extend the administrative franchise or authority that 
it granted, nevertheless, it cannot do so for an accumulated period exceeding fifty (50) 
years. Otherwise, it would violate the proscription under Article XII, Section 11 of the 
Constitution. We quote below the pertinent parts of the ruling of the Supreme Court: 

Under the 1987 Constitution, Congress has an explicit authority 
to grant a public utility franchise. However, it may validly delegate its 
legislative authority, under the power of subordinate legislation, to issue 
franchises of certain public utilities to some administrative agencies. In 
Kilusang Mayo Uno Labor Center v. Garcia, Jr., We explained the 
reason for the validity of subordinate legislation, thus: 

XXX 

As aptly pointed out by the TRB and other private respondents, 
the Land Transportation Franchising and Regulatory Board ("LTFRB"), 
the Civil Aeronautics Board ("CAB"), the National Telecommunications 
Commission ("NTC"), and the Philippine Ports Authority ("PPA"), to 
name a few, have been such delegates. The TRB may very well be 
added to the growing list, having been statutorily endowed, as earlier 
indicated, the power to qrant to qualified persons, authority to construct 
road proiects and operate thereon toll facilities. Such grant, as 
evidenced by the corresponding TOC or set out in a TOA, "may be 
amended, modified, or revoked [by the TRB1 whenever the public 
interest so requires." 

XXX 

Be that as it may, it must be noted, however, that while the TRB 
is vested by law with the power to extend the administrative franchise or 
authority that it °ranted, nevertheless, it cannot do so for an  
accumulated period exceeding fifty years. Otherwise, it would violate the 
proscription under Article XII, Section 11 of the 1987 Constitution xxx. 

In this case, the MNTC STOA already has an original stipulated 
period of thirty years. Clause 17.5 allows the extension of this period if 
necessary to fully repay the loans made by MNTC to the lenders, thus: 
xxx 

4  G.R. No. 166910, 19 October 2010. 
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If the maximum extension as provided for in Clause 17.51  i.e. fifty 
years, shall be utilized, the accumulated concession period that would 
be granted in this case would effectively be eighty years. To Us, this is 
a clear violation of the fifty-year franchise threshold set by the 
Constitution. It is in this regard that we strike down the above-quoted 
clause, "including if necessary an extension of the CONCESSION 
PERIOD which in no case shall exceed a maximum period of fifty (50) 
years" in Clause 17.5 as void for being violative of the Constitution. It 
must be made abundantly clear, however, that the nullity shall be limited 
to such extension beyond the 50-year constitutional limit. (underscoring 
supplied) 

Accordingly, in consideration of the 50-year limitation for franchise periods in 
the Constitution and the ruling of the Supreme Court in Francisco, together with the 
Civil Code provisions on contracts and the pertinent provisions of the TOA, we find 
nothing legally objectionable to the proposed amendment of the Franchise Period in 
the TOA by TRB, PRA and CIC. We note that the Franchise Period for the entire 
MCTEP, consisting of 3 expressways, based on the proposed computation of the 35-
year Franchise Period per expressway, subject to the limitation that each Franchise 
Period would not exceed 50 years reckoned from the Final Operation Date of Segment 
1 of MCTEP, would be considered valid and legal. 

Ill. 	The Approval by the Secretary of the 
Department of Transportation, as alter ego 
of the President of the Philippines, is 
sufficient for the amendment of the TOA to 
be effective. 

The power of the TRB to enter into contracts on behalf of the Government is 
provided for under Section 3(a) of Presidential Decree (PD) No. 1112,5  to quote: 

SECTION 3. Powers and Duties of the Board. — The Board shall have in 
addition to its general powers of administration the followina powers and 
duties: 

(a) Subject to the approval of the President of the Philippines, to 
enter into contracts in behalf of the Republic of the Philippines 
with persons, natural or iuridical, for the construction, operation 
and maintenance of toll facilities such as but not limited to 
national highways, roads, bridges, and public thoroughfares. Said 
contract shall be open to citizens of the Philippines and/or to 
corporations or associations qualified under the Constitution and 
authorized by law to engage in toll operations (underscoring 
supplied) 

Based on the aforementioned Section 3(a), it is clear that the TRB can enter 
into the stated contracts, subject to the approval of the President. It is noted that the 
TOA was entered into by the TRB as Grantor and approved by then President Fidel 

5  Entitled "Authorizing the Establishment of Toll Facilities on Public Improvements, Creating a Board for 
the Regulation thereof and for Other Purposes". 
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V. Ramos in a Memorandum dated 29 July 1996 by then Executive Secretary Ruben 
D. Torres. 

For the proposed amendment of the TOA, Section 15.06(3) thereof provides 
that the agreement "shall not be modified, amended or varied in any manner unless 
such modification, amendment or variation is in writing and executed by the Parties." 

Pursuant to Section 3(a) of PD No. 1112, such amended TOA also needs the 
approval of the President. However, we note that such approval can be delegated or 
can be validly given by a Cabinet Secretary on behalf of the President, pursuant to the 
doctrine of qualified political agency. 

In Philippine Institute for Development Studies v. Commission on Audit,6  the 
Supreme Court ruled, citing Villena v. The Secretary of the Interior/ that "except in 
cases where the Chief Executive is required by the Constitution or the law to act in 
person or the exigencies of the situation demand that he act personally, the 
multifarious executive and administrative functions of the Chief Executive are 
performed by and through the executive departments, and the acts of the secretaries 
of such departments, performed and promulgated in the regular course of business, 
are, unless disapproved or reprobated by the Chief Executive, presumptively the acts 
of the Chief Executive," in accordance with Article VII, Section 17 of the Constitution 
and the doctrine of qualified political agency. 

We note that there is in fact an express delegation by the President of the power 
to approve TRB contracts by virtue of Executive Order (EO) No. 497, s. 2006, entitled 
"Delegating to the Secretary of Transportation and Communications the Approval of 
Contracts Entered into by the Toll Regulatory Board," which states that: 

NOW THEREFORE I, GLORIA M. ARROYO, President of the 
Philippines do hereby delegate to the Secretary of Transportation and 
Communications the authority to approve contracts entered into by the 
Toll Regulatory Board.8  (underscoring supplied) 

Such delegation continues to subsist, there being no amendment nor repeal of 
the said Executive Order. 

In Hontiveros-Baraquel, et at v. TRB, et al.,9  the Supreme Court ruled that the 
approval of the Amendment to the Supplemental Toll Operation Agreement (ASTOA) 
by the Secretary of the Department of Transportation and Communications (now 
Department of Transportation) had the same effect as approval by the President, 
pursuant to EO No. 497, s. 2006, or the doctrine of qualified political agency, thus: 

Pursuant to the authority granted to him under Executive Order No. 
(E.0.) 497 dated 24 January 2006, Department of Transportation and 

6  G.R. No. 212022, 20 August 2019 
7  G.R. No. L-46570, 21 April 1939. 
8  Now referred to as the Secretary of Transportation, pursuant to Section 15 (a)(6) of RA No. 10844 
which renamed the DOTC to the Department of Transportation. 
9  G.R. No. 181293, 23 February 2015. 
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Communications (DOTC) Secretary Leandro Mendoza approved the 
ASTOA through the challenged Memorandum dated 20 July 2007. 

XXX 

There can be no question that the act of the secretary is the act of the 
President, unless repudiated by the latter. In this case, approval of the 
ASTOA by the DOTC Secretary had the same effect as approval by the 
President. The same would be true even without the issuance of E.O. 
497, in which the President, on 24 January 2006, specifically deleaated 
to the DOTC Secretary the authority to approve contracts entered into 
by the TRB.  (underscoring supplied) 

Hence, in the present case involving the TOA for the MCTEP, if there will be an 
amendment of the said TOA, the approval thereof by the Secretary of Transportation 
would already be sufficient. 

CONCLUSION AND SUMMARY 

In sum, based on all the foregoing, it is the opinion of this Department that: 

Pursuant to the TOA, the Franchise Period of each expressway of MCTEP 
shall commence only from the date such expressway has been fully 
completed and has commenced its full operations through the issuance of 
the Notice to Start Collection for that expressway or for the last segment of 
that expressway if composed of several segments. However, if the Final 
Operation Date is beyond 1 October 1998, the Franchise Period shall be 
computed from 1 October 1998. 

The proposed amendment of the TOA to reflect a separate 35-year 
Franchise Period for each expressway of the MCTEP, subject to the 50-year 
limitation provided under Article XII, Section 11 of the Constitution is valid 
and legal. 

The approval by the Secretary of the Department of Transportation, as alter 
ego of the President, is sufficient for the amendment of the TOA to be 
effective. 

Please be guided accordingly. 

Very truly yours, 

ern/ 

MENARDO I. GIIJEVARRA 
Secretary 

Depa men o Justice 
CN 0202203514 

EllE liii I 
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