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Republika rig Pilipinas 

KAGAWARAN NG KATARUNGAN 

Department of Justice 
Manila 

SEP 23 2022 

Secretary RAPHAEL P.M. LOTILLA 
Department of Energy 
Energy Center, Rizal Drive corner 34th Street 
Bonifacio Global City, Taguig City 1632 

Dear Secretary Lotilla: 

This refers to your letter dated 14 September 2022 requesting this 
Department to reconsider its previous legal opinions' on the issue of whether the 
National Power Corporation — Small Power Utilities Group (NPC-SPUG) has the 
authority to borrow funds or incur loans to carry out the purpose for which it is 
organized and/or fulfill its missionary electrification function pursuant to Republic Act 
No. 63952, as amended, vis-à-vis Section 70 of Republic Act No. 9136, otherwise 
known as the "Electric Power Industry Reform Act of 2001" (EPIRA). 

The request, it appears, stemmed from the two (2) previous letters from NPC3  
requesting reconsideration of the aforesaid legal opinions, the latest of which was 
issued by former DO) Secretary Leila M. De Lima, who found that the NPC no longer 
has the legal personality to issue new bonds or other forms of indebtedness. 

The WPC is seeking urgent resolution on the issue in order to fulfill its express 
mandate under the EPIRA to electrify the entire SPUG areas in the country and to 
ensure a stable and reliable power supply in these areas. NPC-SPUG is currently 
supplying two hundred twenty-nine (229) missionary areas throughout the 
Philippines, the majority of which have yet to attain a 24-hour electric power service. 
Aggravated by the looming fuel price increases now besetting the country, it is 
claimed that the current funding of NPC sourced from the Subsidized Approved 
Generation Rate (SAGR) and the Universal Charge for Missionary Electrification 
(UCME) may no longer be even sufficient to support NPC's current operation. 

It is your view that the passage of the EPIRA did not repeal NPC's statutory 
power to borrow under its Charter as it relates to NPC's retained missionary 
electrification function, and that EPIRA did not expressly repeal Section 3(k) of RA 

Department of Justice Opinion No. 42, dated 15 June 2002: Opinion No. 2, dated 28 January 2010; 
and Opinion No. LML-L-10H10-180, dated 17 August 2010. 
2  Dated 10 September 1971. 
3  Letter issued by then NPC President and CEO Pio J. Benavidez addressed to then DOJ Secretary 
Vrtaliano N. Aguirre II, dated 03 July 2017, and letter issued by then Usec. And Officer-in-Charge Donato 
D. Marcos addressed to then DOJ Secretary Manardo I. Guevarra. dated 22 March 2022. 
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6395, citing that "repeal by implication is not favored, unless manifestly intended by 
the legislature, or unless it is convincingly and unambiguously demonstrated, that 
the laws or orders are clearly repugnant and patently inconsistent with one another 
so that they cannot co-exist." 

Furthermore, it is your position that the prohibition on NPC against incurring 
new obligations under Section 47(j) of the EPIRA are limited only under two 
instances, to wit: (1) obligations to purchase power through bilateral contracts with 
generation companies or other suppliers, and (2) obligations on NPC's undisposed 
ascets, other than the SPUG assets. 

Finally, you asserted that the Implementing Rules and Regulations (MR) of 
the EPIRA, issued pursuant to the rule-making power of the Department of Energy 
(DOE), and approved by the Joint Congressional Power Commission (JCPC) should 
be presumed valid until and unless the contrary is shown, and that the interpretation 
made by the DOE and JCPC that NPC may draw from other funding sources is entitled 
to great respect, absent any showing that any of the exceptions to the application 
of the contemporaneous doctrine applies. 

Hence, this request 

We agree. 

A reading of the EPIRA would show that there is no single provision therein 
that affirms and confirms the abrogation of NPC's authority under its Charter to 
contract indebtedness and issue bonds for its corporate operations or in the 
performance of its mandated function to electrify the remote and unviable areas in 
the country. The power to borrow adverted to can be found under Section 3(k) of 
RA 6395, as amended, which provides: 

Sec. 3. Powers and General Functions of the Corporation. The powers, 
functions, rights and activities of the Corporation shall be the following: 

(k) When ecsential to the proper adminisbation of its corporate affairs, or 
neceocary for the proper transaction of its business or to carry the purposes 
for which it was organized, to contract indebtedness and issue bonds 
subject to the approval of the President upon recommendation of the 
Secretary of Finance. (Emphasis supplied) 

On other hand, NPC's missionary function is found under Chapter VIII 
(General Provisions), Section 70 of the EPIRA, which provides, thus: 

SEC. 70. Missionary Elechification. Notwithstanding the divestment and/or 
privatization of NPC assets, IPP contracts and spun-off corporations, NPC 
shall remain as a National Government-owned and -controlled 
corporation to perform the missionary electrification function 
through the Small Power Utilities Group (SPUG) and shall be responsible 
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for providing power generation and its associated power delivery systems in 
areas that are not connected to the transmission system. The missionary 
electrification function shall be funded from the revenues from sales 
in missionary areas and from the universal charge to be collected 
from all electricity end-users as determined by the ERC. (Emphasis 
supplied) 

It bears stressing that, aside from revenues from sales in missionary areas 
and collection of universal charge to be determined by the ERC, there is no provision 
in the said law that limits NPC's funding sources to fulfill its mandate of missionary 
electrification function. Indeed, while the law uses the mandatory word "shall" in 
respect of NPC's funding sources, it does not use the word "only" to show the 
legislative intent to totally and completely delimit the funding sources to "revenues 
from sales in missionary areas and from the universal charge to be collected from all 
electricity end-users as determined by the ERC." This only means that the general power 
of NPC to incur indebtedness remains a good law. 

The only limitation for NPC in incurring new obligations is found in Section 
47(j) of the EPIRA, which provides: 

SECTION 47. NPC Privatization. — Except for the assets of SPUG, the 
generation assets, real estate, and other disposable assets as well as IPP 
contracts of NPC shall be privatized in accordance with this Act. Within six (6) 
months from the effectivity of this Act, the PSALM Corp. shall submit a plan for 
the endorsement by the Joint Congressional Power Commission and the 
approval of the President of the Philippines, on the total privatization of the 
generation aoccts, real estate, other disposable assets as well as existing IPP 
contracts of NPC and thereafter, implement the same, in accordance with the 
following guidelines, except as provided for in Paragraph (f) herein: 

(j) NPC may generate and sell electricity only from the undisposed generating 
assets and IPP contracts of PSALM Corp. and shall not incur any new 
obligations to purchase power through bilateral contracts with 
generation companies or other suppliers. (Emphasis supplied) 

Consistent with the above disquisition, Section 4(b), Rule 13 of The 
Implementing Rules and Regulations (IRR)4  issued pursuant to Sections 37 and 77 
of R.A. 9136, allows NPC-SPUG to secure other funding sources, expressly provides: 

Section 4. Source of Funds. 

The Missionary Electrification shall be funded from the revenues from sales 
in missionary areas and from its appropriate share in the Universal Charge. 

SPUG may also draw on other funding sources including 
appropriations from Congress, the utilization of private capital, 

Approved on February 27, 2002 by the Joint Congressional Power Commission. 
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multilateral aids or grants, Official Development Assistance (ODA) 
Funds and others. 

x x x 	x x x (Emphasis supplied) 

It is an established rule in statutory construction that IRRs are presumed to 
be valid until and unless the contrary is shown.5  Likewise, it is settled that 
administrative regulations that IRRs which are issued in the implementation of a law 
or in the exercise of a function vested by law have the force and effect of law and 
are presumed valid and accruable until declared invalid and/or unconstitutional by 
the courts.6  

Notwithstanding the foregoing disquisitions, we would like to highlight the 
very comprehensive, if not pervasive, borrowing authority of NPC under its Charter. 
Section 8 of RA 6395, as amended7, expressly provides: 

SECTION 8. Authority to Incur Indebtedness and Issue Bonds; Their 
Conditions, Privileges and Exemptions; Sinking Funds; Guarantee. — 

(a) Domestic Indebtedness— Whenever the Board deems it necessary for the 
Corporation to incur indebtedness by contracting loans with domestic financial 
institutions or to issue bonds to carry out the purpose for which the Corporation 
has been organized, it shall, by resolution, approved by at least four members 
of the Board, so declare and state the purpose for which the proposed debt is 
to be incurred and such terms and conditions as it shall deem appropriate for 
the accomplishment of the said purpose; Provided, that in the case of bond 
issues, the same shall be subject to the approval of the President of 
the Philippines upon recommendation of the Secretary of Finance. 

The bonds issued under the authority of this subsection shall be exempt from 
the payment of all taxes by the Republic of the Philippines, or by any authority, 
branch, division or political subdivision thereof of which facts shall be stated 
upon the face of said bonds. Said bonds shall be receivable as security in any 
transaction with the Government in which such security is required. 

The Republic of the Philippines hereby guarantees the payment by 
the Corporation of both the principal and the interest of the bonds 
issued by said Corporation by virtue of this Act, and shalt pay such 
principal and interest in case the Corporation fails to do so, and there 
are hereby appropriated, out of the general funds in the National Treasury not 
otherwise appropriated, the sums necessary to make the payments guaranteed 
by this Act; Provided, That the sums so paid by the Republic of the Philippines 
shall be refunded by the Corporation; Provided, further, That the 
Corporation shall set aside five per centum of its annual net operating 
revenues before interests as a reserve or sinking fund to answer for 
amounts advanced to it by the National Government for any loan, credit 

s Abakada Guro Party List vs. Hon Cesar V. Purisima, G.R. No. 166715. August 14, 2008. 
DOJ Op. No. 160, s. 1988: see DOJ Op. No. 221, s. 1989, citing U.S. vs. Tupasi Molina, 29 Phil. 

119; People vs. Santos, 63 Phil. 300; Victoria Milling Co. vs. CRS. 114 Phil. 555. 
7  Presidential Decree (PD) No. 380, dated 22 January 1974: PD No. 938, dated 27 May 1976, and PD 
No. 1360, dated 25 April 1978. 
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and indebtedness indebtedness contracted by the former for which the latter shall be 
answerable as primary obligor or guarantor under the provisions of this 
Act; Provided, furthermore, That the setting aside of the amounts mentioned 
herein shall automatically cease the moment the accumulated sinking fund or 
reserve exceeds the amounts advanced to the Corporation by the National 
Government under this Act; And, Provided, finally, That the Corporation may 
periodically make partial payments to the National Government out of the said 
reserves. 

(b) 	Foreign Loans — The Corporation is hereby authorized to 
contract loans, credits, in any convertible foreign currency, or capital 
goods, and indebtedness from time to time from foreign governments, or 
any international financial institution or fund source, or to issue bonds, in such 
amount and in any foreign currency on such terms and conditions as it shall 
deem appropriate for the accomplishment of its purposes and to enter into and 
execute agreements and other documents specifying such terms and 
conditions. 

The President of the Philippines, by himself, or through his duly authorized 
representative, is hereby authorized to negotiate and contract with foreign 
governments or any international financial institutions or fund sourtes, in the 
name and on behalf of the Corporation, one or several loans, for the purpose 
of assisting in the reconstruction, or promoting the development of the 
economy of the country. 

The President of the Philippines, by himself, or through his duly authorized 
representative, is hereby further authorized to guarantee, absolutely 
and unconditionally as primary obligor and not as surety merely, in 
the name and on behalf of the Republic of the Philippines, the 
payment of the loans, credits, indebtedness and bonds issued up to 
the amount herein authorized, which shall be over and above the 
amount which the President of the Philippines is authorized to 
guarantee under Republic Act Numbered Sixty-One Hundred Forty-Two, as 
amended, as well as the performance of all or any of the obligations 
undertaken by the Corporation in the territory of the Republic of the Philippines 
pursuant to loan agreements entered into with foreign governments or any 
international financial institutions or fund sources. 

In the contracting of any loan, credit or indebtedness under this Act, the 
President of the Philippines may, when necessary agree to waive or modify the 
application of any law granting preferences or imposing restrictions on 
international competitive bidding, including among others, Act Numbered Four 
Thousand Two Hundred Thirty-Nine, Commonwealth Act Numbered One 
Hundred Thirty-Eight, the provisions of Commonwealth Act Numbered Five 
Hundred Forty-One, Republic Act Numbered Five Thousand One Hundred 
Eighty-Three, insofar as such provisions do not pertain to constructions 
primarily for national defense or security purposes; Provided, however, That 
as far as practicable, utilization of the services of qualified domestic firms in 
the prosecution of projects financed under this Act shall be encouraged; 
Provided, further, That in case where international competitive bidding shall 
be conducted preference of at least fifteen per centum shall be granted in favor 
of articles, materials or supplies of the growth, production of manufacture of 
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the the Philippines; Provided, finally, That the method and procedure in the 
comparison of bids shall be the subject of agreement between the Philippine 
Government and the lending institution. 

The loans, credits and indebtedness contracted under this subsection and the 
payment of the principal, interest and other charges thereon, as well as the 
importation of machinery, equipment, materials, supplies and services, by the 
Corporation, paid from the proceeds of any loan, credit or indebtedness 
incurred under this Act, shall also be exempt from all direct and indirect taxes, 
fees, imposts, other charges and restrictions, including import restrictions 
previously and presently imposed, and to be imposed by the Republic of the 
Philippines, or any of its agencies and political subdivisions. (Emphasis 
supplied) 

At this juncture, we recognized the fact that NPC's borrowing authority is 
generally divided into two (2) main categories, namely: (i) Domestic indebtedness; 
and (ii) Foreign loans or borrowings. 

In domestic borrowings, which usually take the form of loans or issuance of 
bondss with domestic financial institutions, the National Government (NG) is exposed 
to NPC's creditors either as primary obligor or guarantor. The NPC Charter itself 
directs that the NG guarantees the payment of both the principal and interest of the 
bonds issued by NPC. The law also requires NPC to set aside five percent (5%) of 
its annual net operating revenues before interests as a reserve or sinking fund to 
answer for amounts advanced by the NG for any loan, credit and indebtedness 
contracted by the NPC. 

Meanwhile, in foreign borrowings, the NPC Charter authorizes the President 
to guarantee the payment of NPC debts, absolutely and unconditionally, as pninary 
obligor and not merely as surety. In other words, the NG is exposed to NPC's foreign 
debts as primary obligor, which means to say that the risk of paying NPC's debts is 
still, and will always attach with the NG. The law also allows the guarantee of NPC's 
debts over and above the amounfg which the President is authorized to guarantee 
under the Foreign Borrowings Act10. Having given its sovereign guarantee to NPC's 
obligation, the a-editors may go directly against the NG, and the latter could not and 
will not renege on its guarantee obligation lest we run the risk of triggering the cross 
default provisions in all of unsecured and unsubordinatecl external indebtedness of 
the NG. Interestingly, this borrowing privileges of NPC are not available to either 
National Transmission Corporation (1RANSCO) or Power Sector Assets and Liabilities 
Management Corporation (PSALM), both of which were created under the EPIRA. 

8  Requires the approval of the President of the Philippines, upon recommendation of the Secretary of 
Finance. 
g  The debt ceiling for NG guaranteed debt is fixed as US7,500,000,000.00 or its equivalent in other 
currencies. 
10 Republic Act No. 4860, as amended, dated 08 August 1966. 
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Taking into account the present fiscal position of the NPC-SPUG, and as part 

of the prudent fiscal management of NG guaranteed debts, the present Board" 
should remain vigilant in assessing the risks involved in allowing NPC-SPUG to 
engage in either domestic or foreign borrowings. 

In view of the forgoing considerations, this Department is of the opinion that 
NPC has the legal authority to borrow funds or contract indebtedness to carry out 
the purpose for which it is established and to fulfill its missionary electrification 
function in the off-grid areas under NPC-SPUG pursuant to its Charter and the 
mandate established under Section 70 of the EPIRA. 

Please be guided accordingly. 

trul4ours, 

Copy furnished: 

lESU 	SPIN C. REMULLA 
Sea-eta ry kz7- 

Depa men o ustice 
CNI. 0202209263 

Atty. Neither P. Ridulme 
President 
National Power Corporation 
BIR Road corner Quezon Avenue 
Quezon City 1100 

11  The National Power Board of Directors is composed of the Secretary of Finance as Chairman, with 
the following as members: the Secretary of Energy, the Secretary of Budget and Management, the 
Secretary of Agriculture, the Director-General of the National Economic and Development Authority. 
the Secretary of Environment and Natural Resources, the Secretary of the Interior and Local 
Government, the Secretary of the Department of Trade and Industry, and the President of the National 
Power Corporation. 
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